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628 BAKER v. INSURANCE CO. 

Superior Court of Cincinnati. 

CHARLES K. BAKER v. THE CENTRAL INSURANCE COMPANY. 

When a steamer is insured, while navigating the Western rivers, against the 
usual risks, there is a warranty implied that the subject insured is a vessel of this 
description, and will continue to be so during the existence of the policy. 

If the owners subsequently transfer the machinery and wheels of the boat they 
insured to another vessel, with the intention to abandon the hull for all purposes 
of navigation, the hull is no longer at the risk of the underwriter. 

Lincoln, Smith £ Warnock, for plaintiff in error. 

Tilden, Stevenson Sf Tilden, for defendants. 

The opinion of the court was delivered by 

Storer, J. — The plaintiff was insured by the defendants on 
five-sixteenths of the steamer Sioux City, valued at $5000, against 
the perils of the river or fire, by a policy issued on the 6th of 
March 1865, the risk to continue until March 12th 1866. Per- 
mission was given to navigate the Ohio and Mississippi rivers and 
their tributaries, excepting the Arkansas and Red rivers, and 
the premium agreed on was paid, or secured to be paid. 

When the risk was taken it is admitted the boat was engaged 
in navigating the Western waters, but it is alleged she was lost 
on the 16th of December 1865, while lying at St. Louis ; being 
then crushed and afterwards sunk by the ice. 

This action was brought by the assured for the loss, and the 
case submitted to one of the Judges in Special Term, upon the 
pleadings and evidence. The defendants, in their answer, admit- 
ted the loss of the boat, and the contract of insurance, but denied 
their liability, upon the facts which are more fully stated in the 
testimony. 

It appears that while the boat was at the wharf, in the early 
part of November, her machinery, boilers, and wheels were taken 
off and placed upon another hull owned by the insured, to which 
they are permanently adjusted. They were, as the plaintiff testi- 
fied, " transferred to the steamer Admiral to supply her with an 
outfit, as the owners of the Sioux City had deemed it desirable to 
build a lighter draught boat, more suitable to the trade, and 
transfer her machinery and outfit into it ; disposing of the hull 
and cabin of the Sioux City on the best terms they could." 
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With this evidence before him, the Judge decided that, under 
the terms of the policy, the plaintiff could not recover. He held 
that the description of the vessel, " the steamer Sioux City," was 
a warranty that she was properly equipped and provided with 
machinery, at the time the risk was taken, which warranty, in 
legal contemplation, continued until the time had expired for 
which the policy was issued ; that when the machinery and wheels 
were transferred to another boat, and had become part of her 
outfit, the original hull to which they had been attached, having 
been virtually abandoned, the contract of insurance was at an end. 

To this ruling the plaintiff excepted, and having filed his peti- 
tion in error, now asks that the judgment in Special Term be 
reversed. 

The question before us may be resolved into a single proposi- 
tion, and that is this : Do the words " steamer Sioux City," the 
vessel then navigating the Western waters, import an express 
warranty that she then is, and will continue to be until the time 
of loss, a steamer or a craft propelled by steam ? 

There can be no just criticism on the words of description used 
in the policy to change their ordinary signification ; they cannot 
be said to convey a different meaning than the term " steamboat," 
although until the last twenty years that name was universally 
given to such vessels. No particular form of words, we suppose, 
is required to constitute an express warranty ; but it is admitted 
that it is necessary they should be inserted in the body of the 
policy, and must be such as clearly to indicate the intention of 
the parties : 1 Arnould § 379. 

In 1 Condy's Marshall 314, it is said that " not only the name, 
but also the species of the vessel ought truly to be described ; for 
although the word ship, in its general signification, comprehends 
every different species of vessel, both great and small, which 
navigate the seas, yet in a policy of insurance the word ship is 
used in contradistinction to other vessels, and means a vessel 
with three masts, and generally of large dimensions ; and in such 
case an underwriter would have a right to say he understood the 
policy to be on a ship, and that he could not have assured a sloop 
or brig." (See also Meredith's Bmerigon, ch. 2, § 7 ; ch. 6, § 3.) 

The definition of a warranty in a policy of insurance given 
eighty years ago by Lord Mansfield, in De Halm v. Harily, 
1 T. R. 345, has been followed by Park, Marshall, Arnould, 
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Phillips, Parsons, and Duer, and is admitted to be the undis- 
puted law. 

His lordship decided " that a warranty in such an instrument 
was a condition or a contingency, and unless that be performed 
there is no contract." "It is perfectly immaterial," he says, 
" for what purpose a warranty is introduced ; but being inserted, 
the contract does not exist unless it is literally complied with." 
" It is in the nature of a condition precedent ; either affirmative, 
as where the insured undertakes for the truth of some positive 
allegation ; or promissory, when the insured undertakes to perform 
some executory stipulation :" 1 Marshall on Insurance 347. 

" Whenever, then, the warranty exists, whether the thing to 
be done is essential to the security of the ship or not, or whether 
the loss happens or does not happen on account of the breach of 
the warranty, still the insured has no remedy. He has not per- 
formed his part of the contract, and if he did not mean to perform 
it he ought not to have bound himself by such a condition:" 
Park on Insurance 318. " Express warranties include those 
stipulations which, by the agreement of the parties, are introduced 
into the policy ; as that the property is neutral ; that the vessel 
has a certain national character — English, French, or American ; 
that she is, if in time of war, to sail with convoy ; that she has 
an armament of a certain number of guns, or is manned by so 
many seamen. In all these cases the contract must be literally 
fulfilled, for it is said the very meaning of a warranty is to pre- 
clude all question whether it has been substantially complied 
with or not ; if it is affirmative, it must be literally true ; if pro- 
missory, it must be strictly performed:" 1 Marshall 348. We 
find no limitation to the rule thus stated, in any reported case in 
our courts, whether Federal or state, nor in any American writer 
on the subject of insurance. 

It is claimed by the plaintiff, if the terms used in the policy 
may be regarded as an express warranty, that it is not a continu- 
ing stipulation that, at the time of loss, the vessel must be the 
same she was represented to be when the risk was taken. Indeed, 
it is said by counsel, that, while any portion of the subject insured 
remains, it is still covered. 

If this was true, the machinery would still be insured if the 
vessel was abandoned or broken up ; for, if the mere hull and 
cabin are covered, notwithstanding, for all the purpose of naviga- 



BAKER v. INSURANCE CO. 631 

tion, the steamer no longer exists ; there can be no good reason 
•why her propelling power — her wheels and other appurtenances 
— would not come under the same rule. 

But this view of the contract we are satisfied cannot be sus- 
tained on any legal principle ; for whenever the description of the 
subject insured no longer existed, there must necessarily be an 
end to the contract. 

The risk was taken originally, not upon the hull of a vessel, but 
upon the vessel fitted out, let it be a ship or a steamboat ; and 
whenever either ceases to retain the specific character, either by 
the removal of the masts, rigging, sails, and furniture of the one, 
or the machinery of the other, the policy cannot longer be said to 
attach ; if it did, the underwriter would be bound by a risk to 
which he never gave his assent. He might be willing to insure 
the contemplated vessel ready for navigation, when he would not 
have given a policy on the hull, and, as he might have refused 
such a risk in the first instance, he ought not, when the original 
character of the thing insured is entirely changed, to be charged 
with a liability he never contemplated, or could reasonably be 
supposed to have assumed. 

It was well remarked by Lord Eldon, in the Newcastle Fire In- 
surance Company v. Macnamara et al., 3 Dow 362-365, " that 
if there is a warranty, it is part of the contract that the matter is 
such as it is represented to be. 

"Therefore, the materiality or immateriality signifies nothing ; 
the only question is — what is the building de facto I have in- 
sured ?" 

In Sellim et al. v. Thornton, 3 Ellis & Black. 868, reported 
also in 26 E. L. & Eq. 238, Lord Campbell held, " that when 
a two-story brick building, described in the policy as used for a 
dwelling-house and store, was insured for a year, it amounted to 
a warranty that the insured would not do anything to make the 
condition of the premises vary from the description ; and if, 
during the risk, the insured added another story, and the property 
was afterwards burned, there was a breach of the warranty by 
the addition to the premises, and the underwriters were discharged." 

" The description," said his lordship, " is evidently the basis 
of the contract, and is furnished to the underwriter to enable 
him to determine whether he will agree to take the risk at all, 
and if he does take it, what premium he shall demand. 



632 BAKER v. INSURANCE CO. 

" With respect to maritime policies, if there is a warranty of 
neutrality, or any other matter which continues of importance 
till the risk determines, whether the policy be for a voyage or for 
a time certain, such warranty is continuous ; and if broken, the 
underwriter is released." See also Taylor v. If. W. Ins. Co., 
2 Curtis C. C. IT. S. 612 ; Calvert v. Ham. Mut. Ins. Co., 1 
Allen 308 ; Fowler v. JEtna Ins. Co., 6 Cowen 673 ; Wood, 
§c, v. Hartford Fire Ins. Co., 13 Conn. 544 ; Sheldon v. 
Hartford Fire Ins. Co., 21 Conn. 19. 

We do not deny that in case of accident, or when a vessel is 
in port for repairs, the machinery, in whole or in part, may be 
removed from the vessel for that purpose, to be replaced within 
a reasonable time. This was settled in Polly v. Royal Exchange 
Co., 1 Burr. 341, and this exception to the general rule may well 
be said to prove its existence. 

We have been referred by counsel to various cases which he 
claims furnish analogies by which we may fairly construe the 
contract between the parties to include the loss of the hull by 
ice, but we find none of them to deny^the principle upon which 
the law of warranty is founded ; but, on the contrary, sustain the 
view we have taken. They are quoted, we suppose, to prove 
that in a proper case we may look to the fact whether the omission 
to do an act that might have been done, has produced the loss ; 
but it is very clear that whatever may be the rule where a repre- 
sentation only has been made, the increase or diminution of the 
risk has nothing to do with an express warranty ; in the latter 
case, ita scripta est determines the rights of the parties. We 
would remind counsel that the case cited of Hood v. Manhattan 
Insurance Co., 2 Duer 181, was some years since reversed by 
a unanimous decision of the Court of Appeals, 1 Kernan 532. 

We conclude the defendants are not liable on this policy to 
indemnify the plaintiff for the loss of the hull and cabin of his 
boat. The whole testimony proves the subject insured no longer 
existed when a material part had been taken away ; and the 
opinion of the witness as to what constituted a steamboat, or what 
efforts were made to prevent the accident, cannot be regarded as 
affecting the settled law of insurance. Their opinions are as 
various as the cases in which they are presented, and are effect- 
ually disposed of by the ruling of our Supreme Court, in Hartford 
Protection Insurance Co. v. Harmer, 2 Ohio State Reports 
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452 ; nor do we think, because a vessel described as a steamboat 
in the process of building, while yet on the stocks, and known as 
such to both the insurers and insured, may be covered by a policy 
when such a description is used, that any such construction can 
be permitted when the vessel is already navigating our rivers by 
steam. 

It would seem to be a singular coincidence that the steamer 
Admiral, to which the machinery and appurtenances taken from 
the Sioux City were removed, was lost by the ice at the same 
time the remains of the latter vessel were destroyed. 

There cannot be, nor is there claimed to be, any pretence to 
recover for the loss of that machinery, though it was once covered 
by the policy ; and a like rule should be applied to the loss of 
the hull. 

The plaintiff- has been unfortunate, but his remedy against the 
defendant was gone when his vessel ceased to be a steamer. 
There is a clause in the policy by which it is covenanted that the 
steamer should, during the continuance of the risk, be sufficiently 
" found in tackle and appurtenances." This was urged by the 
counsel of defendants in his argument, but we suppose it is but 
the statement of what the law would require without any express 
stipulation. 

It was the necessary result of the express warranty that the 
vessel was a steamboat. 

On the whole case we find no error in the judgment of the 
Court at Special Term, and it is therefore affirmed. 

Fox and Taft, JJ., concurred. 
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supreme court op new york. 1 
supreme court of vermont. 2 

Agent. 

Book Account. — It is the duty of an agent, when the nature of the 
business of his agency requires it, to keep an accurate account of his 
payments and disbursements, and to render at all proper times an 

1 From Hon. O. L. Barbour, Reporter ; to appear in Vol. 50 of his Reports. 

2 From W. G. Veazey, Esq., Reporter ; to appear in 40 Vt. Rep. 



